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RECORDATION NO..____.rhed & Rucorded

’ ‘ RATLROAD EQUTPMENT LFASE MAR 6 1972 -2 25Dy

[MTERSTATE AOMMERCE PAMMISTION

THIS AGREEMENT, made this 28th day of February , 1972, between
GENERAL MOTORS CORPORATION (Electro-Mctive Division), a corporation of the State
of Delaware, hereinafter called "Lessor", and THE COLORADO AND SOUTHERN RAILWAY
COMPANY, a corporation of the State of  Cdlorado , hereinafter called"Lessee";

WITNESSETH:

WHEREAS, Lessor has in process of construction and nearing completion
at its plant in McCook Tllinois, Eighteen (18) Model SD-40-2 3000 H.P. Diesel
Electric Locomotives, bearlng Lessee's road numbers 900 througa 917, (hereinafter
referred to as the "Locomotives') pursuant to Lessee's Purchasz Order No., HCS-13-X
dated December 13, 1971 (hereinafter referred to as the "Purchase Agreement”);
that the construction of said Locomotlves is in accordance wita the terms of said
Purchase Agreement.

WHERFAS, Lessee intends to have the Locomotives accepted under a perma-
nent plan of financing the terms of which will not permit acceptance of the Locomo-
tives under such permanent plan at the time part or all of the Locomotives are
scheduled for delivery by the Lessor.

NOW, THEREFORE, IT IS AGREED AS FOLLOWS:

1. The terms of the said Purchase Agreement are by reference made a
part of this Agreement as fully as though expressly set forth herein.

2. Lessor agrees to lease to Lessee and Lessee hereby hires from
Lessor each of the said Locomotives for use upon the lines of railroad owned or
operated by Lessee upon and subject to the terms and conditions hereinafter set
forth. For the use of each Locomotive, Lessee shall pay to Lessor or its
assigns upon bill rendered by Lessor or its assigns, a daily rental computed on
the basis of a 360 day year, at the minimum commercial lending rate, cherged
from time to time by Morgan Guaranty Trust Company of New York for loans in
New York City to responsible and substantial borrowers, on the purchase price of
each Locomotive, which shall be $ 323,200 for each Model SD-40-2 Locomo-
tive, the purchase price being subject to adjustment as provided for in the
Purchase Agreement., Such rental shall accrue from and includirg the respective
dates of delivery and acceptance until the termination of this Agreement as pro-
vided in paragraph 10 hereof, The initial rental charged with respect to any
Locomotive shall be based upon the minimum comnmercial lending rate of Morgan
Guaranty Trust Company of New York in effect on the first day cf the month during
which such Locomotive was delivered; provided, hcwever, that in the case of the
first Locomotive delivered hereunder and any other Locomotive delivered during the
same month the initial rental charged with respect thereto shall be based on the
minimum cormercial lending rate of Morgan Guaranty Trust Company of New York in
effect on the date of delivery and acceptance of such first Locomotive. Upon any
change in such minimum commercial lending rate the rental will be adjusted effec-
tive on the 1lst day of the month following such change. Such rental shall be due
and payable on the first day of the month next succeeding the date of delivery and
acceptance and monthly thereafter on the first day of each succeseding month,




3. Lessor will deliver the Locomotives leased hereunder on tracks
of Lessee at a point to be designated by the Lessee, with freight charges
collect, during the month of _March, 1972 s 8ubject to any
delays caused by fires, strikes or otner causes beyond the reasonable control of
Lessor. The shipment of the Locomotives shall be routed as requested by the
Lessee, Each of theuLocomutiv@:”shallmtgfiuspecbed upon arrival at said place of
delivery under this Agreement by an authorized representative of Lessee, and if
found to conform to said specifications, a certificate of insprection and accep-
tance of delivery thereof under this Agreement shall be furnished to Lessor by Lessee.

k, In contemplation of the subsequent delivery of the Locomotives to
be made under a permanent plan of financing pursuvant to the Purchase Agreement,
Lessee will througzaout the term of this Azreement keep and maintain plainly,
distinctly, permanently and conspicuously marked on each side of each of said
Locomotives, in lstters not less than one half (1/2) inch in height, the
following legend: i

OWNED BY A BANK OR TRUST COMPANY UNDER A
SECURITY AGREEMENT FILED UNDER INTERSTATE
COMMERCE ACT, SECTION 20c,

For convenience of identification of the leasehold interest hereunder of
Lessee in the Locorotives, the Locomotives may be lettered "Burlington
Northern" or "BN" or "C&S" = = = @ w0 o 0 o £ e e e e T T T T

Or 1o sowe OuiEr approprlace lalner.  LESSed OF aily buila paloy of PETuvics ac—
quiring an interast in the Locomotives by reason of the conditional sale, equip~
ment trust or other financing of the pwchase price of the Locomotives by Lessee,
shall not by virtue of this Agreement or the possessicn and use of the Locomo-
tives by Lessee undsr or pursuant to this Agreement or of anything permitted to
be done by Lessee hereunder in respect of the Locomotives, acquire any title to
or ownership of the Locomotives, or.any thereor, and the title tc or ownership
of the Locomotives shall remain solely in Lessor.

5. The Locomotives are leased by Lessor and hired by Lessee hereunder
for use by Lessee only upon tracks in the possession or control of Lessee angd
lessee agrees that it will, while the Locomotives, or any thereof, are in its
possession under this Agreement use the same only upon such tracks and will not
remove same therefrom,

6. From and after the time of delivery of the Loccmotives to Lessee,
and until their surrender and re-delivery to Lessor under this Agreement, the
possession, use, operation and maintenance of the Locomotives shall (subject to
the provisions of paragraph 15 hereof) be at the sole risk and expense of Lessee
and Lessee will assume and shall be solely responsible for, and shall indemnify
and save harmless Lessor from and ageainst (a) any and all loss or damage, usual
wear and tear excepted, of or to the Locorotives, and (b) any and all claims,
demands, suits, judgments or causes of action for or on account of injury to or
death of persons cther than Lesor's representatives, agents, or employees, or
loss or damage to rroperty, vhich may result from or zrov in any manner out of
the presence, use or operation of the Locomotives while in the possession of
Lessee under this Agreensnt,
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T. Lessee shall comply with 211 laws and regulations of any state
or governnental authority respecting the manner of using or operating the Loco-
motives, or any thereof, during the term of this Agreement.

8. lesset  shall maintain and keep said Locomotives in good order and
repair at all times, subject to the right of the Lessor to inspect the condition
and supervise the maintenance thereof, and in accordance with Lessor's recommen-
dations in any case affecting the repair parts, quality of fuel oil and lubricat-
ing oil, the fitness of the Locomotives for operation in any class or type of
service different from that for which desizned or offered and which might involve
the possible immairment of the Locomotives due to overloading or other abuses,
and any other factors material to and necessary for the proper maintenance and
operation of said Locomotives. Lessee shall not effect any change in the design,
construction or specifications of the Locomotives, body or power plant equipment
or component parts thereof, without the written authority and epproval of Lessor.

9., Lessee agrees promptly to pay any and all taxes or other assessments
which may be imposed upon or in respect of said Locomotives by reason of or in
connection with Lessce's possession or use of the Locomotives under this Agreement.
It is understood, howvever, that the Lessee shall not be required to pay or discharze
any such tax so long as it shall, in good faith and by appropriete legal proceedings,
contest the validity thereof in any reasonable manner vhich will not affect or en-
danger the title and interest of the Lessor in and to the Locomotives.

The term of thic Ag

10, The terw reements ineiuding the obligation of Lessee to
pay the rental provided in paragreph £ hereol shail iu respect of each of said
Locomotives be for the period bepinning on the date of delivery of such Locomo-
tive to Lessee under this Azreement and terminate on a date simultaneous with
settlement for and payment of the full purchase price of each of such Locomotives
under a2 permanent plan of financing, or on April 30 s 1972, whichever event
shall first cccur. Lessee's obligation to purchase the Locomotives under the
Purchase Agreement or to provide a purchaser therefor on or before April 30
1972, at the purchase price on which rental payments hercunder are based, shall
be absolute, regardless of the condition thercof at such tine.

3

- 11, Al or any of the rights, benefits and advantages of the Lessor,
including the right to receive payment of rental for, or the purchase price
of, any Locomotive or any other payments under this agreement, may be assigned
by the Lessor and reassigned by any assignee at any time and from time to time,
provided, however, that no such assignment shall subject any such assignee to
any of the Lessor's warranties, indemnities or any of its other obligcations
conteincd in this Agreement or any other egreement relating to the Locomotives.
In the event the Lessor assigns ils rights to receive any payments under this
Agreement and the Lessee recelves writien novice thereof from the Lessor, to-
gether with a counterpart ol such assignment, ctating the identity and post
office address of the assignee, all payments thereaflier to be made by the -
Lessec under this Agreement chall, to the extent so assigned, be made to the
assignee against proper receipt therefor in form satisfactory to the Lessee,

12. In the event of any assignment by Lessor of its rights to re-
ceive any payments under this Agreement, the rights of such assignee to such
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payments as may be assigned, together with any other rights hereunder which can
be and are so assigned, shall not be subject to any defense, set-off, counter-
clainm or recoupment - whatsvever arising out of any breach cf eny cbligation of
the Lessor in respect of the Locomotives or the manufacture, construction, de-
livery, guaranty -or warranty thereof or in respect of any indemnity contained

in this Agreement, nor subject to any defense, set-off, counterclaim or recoup-
ment whatsoever arising by reason of any other indebtedness or liability at any
time owing to the Lessee by the Lessor. Any and all such obligations howso-
ever arising shall be and remain enforceable by the Lessee, its successors and
assigns only against the Lessor, its successors and assigns (other than assignees
as such, of rights, benefits, or advantages assigned pursuant to this Agreement).

13. It is expressly understood and agreed, and the Lessor expressly
agrees, warrants and guarantees that, upon due and full payment of all payments
provided to be made by the Lessee under this Agreement, Lessor shall thereupon
execute and deliver to the Lessee, or to the party designated by the Lessee in
writing; a bill of sale in customary form with full warranty of title, free and
clear of all liens with respect to such Locomotives and, upon reguest of the
Lessee's counsel, the Lessor shall also thereupon furnish to such counsel any
reasonable evidence showing that, despite any assignment permitted under this
Agrecment, Lessor owns and has full title, free and clear of all liens, to such
Locorotives at the time such bill of sale is executed and delivered.

14, Lessce will, with all convenient speed end at ts expense, upon
execution and delivery of this Agreement and the first essipgument of any of
Lessor's richts hereunder, cause this Agreement and said assigmnent to be duly
filed, registered or recorded in conformity with Section 20c of the Interstate
Commerce Act, and in such other place or places as Lessor may reasonably request
for the protection of its title. ’

15. Lessor warrants to the original user that the Locomotive is of
the kind and quality described in the specification referred to herein and is
suitable for the ordinary purposes for which such equipment is used.

Lessor further warrants the Locomotive to be free from defects in
material and workmanship which may develop under normal use and service within
two years from date of delivery or before the Locomotive has been operated
250,000 miles whichever event shall first occur. Lessor agrees to correct
such defects, which examination shall disclose to Lessor's satisfaction to be
defective, by repair or replacement I.C.B. factory and such correction shall
constitute fulfillment of Lessor's obligation with respect tc such defect
under this warranty.

Lessor warrants specialties not of its own specification or design
to the same extent that the Suppliers of such specialties warrant such items
to Lessor.

There are no warranties, expressed or implied, made by Lessor except
the warranties set out above,
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16. This Agreement may be simultaneously executed in two or more
counterparts each of which so executed shall be deemed to be an original and
such counterparts, toge*her, shall.consti*ute hut ors and tie sare agreenment,
vhich shall be sufficiently evidenced bty any such original zounterpart.

17. This Agreement shall be construed in accordan:ce with the laws of the
State of Illinois; provided, however, that the varties shall be entitled {o all
rights conferred by Scction 20c of the Interstate Commerce Act and by the recorda-
tion provisions of any other Act pursuznt to which this Agrzement is recorded.

IN VITNESS WHEREOF, the parties hereto have caused this Agreement to
be executed by their respective officers thereunto dwly auiiorized and their
corporate secals to be hereto affixed as of the day and year first above written.

GINERAL MOTORS CORPORATION
(Electro-¥otive Division)

| By J//ﬁ/ifz//«{ 2 Frreeiy z}{/ éé%

"Vice President

y 2

Assidtant Secretary

THE COLORADO AND SOUTHERN
RATLWAY COMPANY

By }WL\H— Cooo o

T P o T . R v
Vige Frezldent, Finanks

ATTEST: . o

!
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Assistant Secreiuiy




STATE OF ILLINOIS )

) ss.
COUNTY OF COOK )
‘ On this 28th day of February » 19 750, before me personally
appeared - B. B. Braqwnell - to me personally known, whc, being by me duly -

sworn, says that he is a Vice President of General Motors Corporation, that one
of the seals affixed to the foregoing instrument is the corpcrate seal of said
corporation, that said instrument was signed and sealed on behalf of said corpor-
ation by authority of its Board of Directors, and he acknowledged that the execu~
tion of the foregoing instrument was the free act and deed of said corporation.
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Notary Public

My Commission Expires: -4/{/“';74:
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STATE OF /) tnst it .

—

)
7
) ss.
COUNTY OF ‘ i )
e "/7 .
v { Y .
On this 3z day of ATz ,24 , 1972 , before me
personally appeared FRANK H. COYNE to me personally known,

vho, being y-me}?uly sworn, says that he is a __ Vice Pregident, Finance
of ‘ ///u/f Calrdads creerl DreZh s s AorLimesd omdosoyg s
that one of the seals aiifixed to the fcregoing instrument is .7he corpgorate’ seal

of said corporation, that said instrument was signed and sealesd on behalf of
said corporation by authority of its Board of Directors, and he acknowledged
that the foregoing instrument was the free act and deed of said corporation.
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’é;/ﬂbtary Public
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My Commission Expires:
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